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ELECTION COMMISSION, INDIA 

NO I II 1C \ 1 ION 

New Delhi the 9th September 1958 

SO 188*1 —Whcicas the election of Shri Bucn Ro\ is a number oi the Ink Sablia from 
tin ( ilcuttu SouthWest tonslilucncv of that S dilia 1 ms been rilled m question hi jri elec 
«ion petition duly presented under Put VI ot the leprest illation of the People Sit 1951 
(43 of 1951) hr Sim Kalipada Bancijee residing at 9A, Mahnn Haldci Street Calcutta 
(West Bengal) and Shri Anil kmmt SadliuMian tending at SO Stirendia Nath Bancijee 
Road Calcutta |V\tsl Bengal) 


And M here is the flection liilmnel appointed hy the Election Commission in pursuaiue 
of the piovimous oi section 80 of the said Aet. tor the trial of the said election petition, 
has in pursuance of the provnions contained m section 101 of the said Aet sent a copy of 
its order in the said elecliun petition to the Commission 

Now ihcieioic in pursuance of the provisions ot section 10(1 of the said Act the 
Mniiim Commission licicby publishes the said ordei of the tribunal 

BLKlRt 1 HE flCCTION I RIBl NAI C 4LCI I H (I\LS1 BENGAL) 

Presi n i 

blni Hijaycsb Mukhcrji MS ft B 
Higher Judicial Scivice 
additional District and Sessions Judge, 

JfParganas (Alipore) 

]Vednesdu\, the 27 Ih 4 u fruit I9i8 
iiEcrlON Pith ion No 439 oi 1957 
Shu kalipada Bancijee and anolhei 

Vei sus 

Shu Niriml Chandia Das and olhei 


Rrhttoner. 

Substituted Respondents, 
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This election petition coming on for final heating on April 25, 28, May 5, 6 , 7, 9, 10, 
12, 17, August 5. 6 , 7. 8 , 16. and 18,-1!>:>8 


In the presence of— 

(1) Shri A. C. Mitra, Senior Standing Counsel. 

(2) Shri M. [lazra, 

(3) Shri J. K. Mukherjee, 

(4) Shri D. Gupta, and 

(5) Shri A. K. Dutt. 

and 

(1) Shti Badarikanath Bhattacharyva. Government Pleader, 

and 


far the petitioners. 


( 2 ) Shri B. Basu 


( 1 ) Shri B. Basu 


( 2 ) Shri IT. K. Chatterjce 


Shri B. Sen 


and 


for the sole respondent Biren Roy till 
May 10 , 195 S; 


for the respondents Brajagopal Das 
and DevaprasM Roy, substituted 
in ploce of the sole respondent Biren 
Roy under section 116 of the lle- 
v-resentatio 1 o the People Ac , 
I95G 

for the resp 'tident Nirinal Chandra 
Das, simiiarv subs itu'.ed; 

for the respondents Sudhahindu tand- 
yop dhyava and Tree others, 
si nilarlv substitu.ed; 


and having stood for consideration to this day, the Tribunal delivered the following 
judgment:— 

This is a case seeking avoidance of a Parliamentary election fox disqualification of the 
returned candidate. Shri Biren Ruj. bet einaftcr iefencd to as “Sisti Roy”. 

2. Indeed, the fortunes of the instant “purely statutory proceeding’* hang on the 
determination of the sole question as to whether or not Shri Roy had by any person in 
trust for him or for his benefit or on his account any share or interest on the date of his 
election, namely. March 20, 1957, in a contract by the Indo-German Trade Centre foi the 
supply to the Central Government of goods, to wit, automatic vote-recording equipment 
for the Rajya Sabha and the Lok Sabha. This contract can be put another way in the 
words of the statute: a contract for the execution of a work undertaken by the Genital 
Government, to wit, installation of the automatic vote-recording device for the said two 
Houses of Parliament. If the whole of the materials I have had put before me points 
to an affirmative answer to the sole question for decision, section 7(d) of the Representa¬ 
tion of the People Act 1951 (hereinafter referred to, for brevity’s sake, as “the Act”), 
read with Article 102(l)(e) of the Constitution, comes between Shri Roy and his success 
at the pools by a majority of 12,538 votes over his nearest rival, Shri Ashitn Krishna Duct. 
He is then "disqualified for being chosen as. and for being, a member of either House of 
Parliament”, here the Lok Sabha. If, however, the whole of (he materials point to an 
answer just the other way about, namely, that Shri Roy has no share or interest ill thj 
contract in terms of section 7(d) of the Act. let nothing him dismay. He is then not 
caught by the provisions just noticed, specifying disqualifications for membership of 
Parliament. 

3. This is “the only point” the learned Senior Standing Counsel, arguing the case for 

the petitions, invites me to decide, submitting at the same time that “all othei points 

are given up.” This point forms part of the thiul issue which runs— 

“Issue No. 3 —Is the answering tespondcnl Biren Roy disqualified foi being chotetl 

as a member of the Lok Sabha because of his connection with a firm under 

the name and style of Indo-German Trade Centre and also because of a lease 
with the Central Government for premises No. 3 Saurett Roy Road, Behala, 
entered into by one B. K. Mukherjee as the Bcnamdai of the said answering 
respondent Biren Roy?” 
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4. The second part of the third issue jusi lead eliminates itself. No evidence has heen 
led of the lease with the Central Government of No, 3 Sauren Roy Road. And this point 
has been "given up" too not only at and during the trial but also in course of arguments. 
So, denuded of this, the third issue reads— 

"Issue No. 3.—Is the answering respondent Bireti Roy disqualified for being 1 ilO'i'ti 
as a member of the I .ok Sabha because of his connection with a firm under 
the name and style of Indo-Gcrmati Trade Centre?" 

5. Even so. Ibis truncated Issue No. 3 needs adjusting a little more. .Shri Roy Is no 
Jongei an answering respondent. On May 24, 1958, he files a petition inlotmitig this 
Tribunal that he does not intend to oppose the instant election petition: vide order No. 57. 
On May 28 following the said petition is heard: vide Order No. 60. And on June 2, 195.3. 
it is ordered that the provisions of section 116 of the Act be set in motion: vide Order 
No. 61. So, the expression “answering respondent”, as it occurs irt the issue, docs not fit 
in with the development which took plate much after the issue had been framed. Let it 
be deemed as not being there. 1 shall revert to this truncated and adjusted [ssite No. 3 
after I have set out the farts and noticed the vicissitudes through which this election case 
has passed. 

6. The present election petition undei section 81 of the \u. is at the instance of two 
electors: Shri Kalipada Banerjee and Shri Anilkumar Sadhukhan It calls in question Ihe 
election of Shri Roy to the House of the People from the* Calcutta South-West Parliamentary 
Constituency. Both the petitioners, Banerjee and Sadhukhan, are persons who were entitled 
to vole at the last general elections from the constituency just named, as will be evident 
from the certified copies of the relative electoial rolls Exts. 31/1 and 31, And to this 
election the instant election petition relates. Presented to the Election Commission on 
May 3. 1957 by Shri A.soke Krishna Dutt, “duly authorised by the petitioners” to do so, it 
was published in the Official Gazette, which means the Gazette of India, under section 
2(3)(c) of the Act. A copy thereof was served on each of the then three respondents—(f) 
Shri Biren Roy. (2) Shri Ashim Krishna Dutt. and (5) Shri Rajani Mukherjee. All this 
done, it was refected to this Tribunal earlv in lulv, 1957, for trial under section 80 of the 
Act. 

7. The averment in paragiaph (> of the election petition calls attention, shri Roy 
sei lived 91.944 votes, Shri Ashim Krishna Dutt. 82.406—so mam as 12.538 less—and Shri 
Rajani Mukherjee 11,297. This statement ol fart is “substantially correct", according to 
paragraph 9 of Shri Roy’s written statement. But the petitionets Banerjee and Sadhukhan 
do not prav the seat for Shri Dutt or Shri Mukherjee. They claim only two substantial 
reliefs. First: Declare the election Shii Roy void. Second: If necessary, declare the said 
election to be wholly void. The prayers contained in puiagraph 11 and the averment in 
paragraph 10 of the election petition are to that end. But such prayers and averments 
betray mure attention to the old section 81 of the Act than to the new one by which the 
old one has been substituted: vide section 16 ol the Central Act 27 of 1956 In section 81, 
as it now stands, the exp.ession "wholly void” is not simply there. It permits a petitioner 
to claim two reliefs only—(1) a declaration that the election of all or any of the returned 
candidates is void, and (2) a further declaialion praying the scat for himself or auy other 
candidate. This brings in the question of parties to the petition, which section 82 provides 
for. Under clause (a) thereof, the returned candidate, Shri Roy, is the only party to he 
impleaded because the petitioners do not pray the seat for any candidate. All they pray 
is that the election of Shri Roy be declared void. In that view', at the eariiet stages the 
names of the two other respondents. Sltri Dutt and Shri Mukherjee, were struck off, 
leaving Shri Roy, the sole respondent: -vide Order No II dated July 25, 1957. 

8. In having done what the petitioneis did by joining all the contesting candidates, 
there was, however, no question of non-compliance with the provision ■ of section 82. The 
jaid provisions were complied with. On the basis of the declarat. ■ claimed tit it the 

ection of the returned candidate Shri Roy is void, the petitioners -hall join him alone 
"as respondent. So they did. Thus, the compliance is there. And they did something 
more. They joined all the contesting candidates a fact not to be equated with non- 
compliance of section 82. That was, indeed, unnecessary. And what was unnecessaiy was 
eliminated. In fine, the election petition has nothing in it short of the requirements of 
section 82 of the Act. It had something in it in excess of the requirements. And that 
excess lias been excised. Not that this lias been the subject of any argument at the Bar. 
None at all from either side, though there is an issue to that end: Issue No. 2. But that 
I owe it to myself to retold why I have not called in aid sub-section (3) of section 90 of 
the Act. 

if. Tt is hardlv necessary, in view of the developments noticed in patagraph 3 s 'pici 
to set out all the allegations traversed in the election petition. And many of these allega¬ 
tions are models of what the allegations in a solemn election petition should not be. 
Fantastic in particulai is the allegation attributing to Shri Roy and his men a statement 
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before the Mohammedan electors that, should the Communist and other Leftist candidates 
including Shri Roy come into power, one Mohammad Ismail, who was contesting the West 
Bengal Chief Minister, would be the Chief Minister of West Bengal and the State of 
West Bengal would become part of Pakistan. No less fantastic is the allegation similarly 
attributing to Shri Roy and his men a ■; dement that a vote for Shri Ashim Krishna Dutt 
and the Congress candidates would mean tiiat the Pakistanis would be driven out from 
Kashmir: vide paragraph 8A (iii) (a) of the election petition. It is dtlliculr even for credulity 
to swallow such allegations. Be that as it may, suffice it to notice in brief only the allega¬ 
tion touching the disqualification of Shri Roy. 

10. The relevant paragraph of the election petition is paragraph 8B with its sub- 
paragraphs (a), (b), (c) and (e). The substance of the allegation contained herein is that 
in or about 1950 Shri Roy started a business under the name and style Indo-German Trade 
and Economic Information Centre "as the sole proprietor and or partner thereof”. I 
digress here for a moment and observe that the uncouthness apart of the expression "and/ 
or”, which Lord Simon, L. C., stigmatized as a “bastard conjunction", it shows that the 
petitioners do not know their own mind. Be that as it may, to resume the narrative, some 
time thereafter Indo-German Trade Centre replaced Indo-German Tiade and Economic 
Information Centre, Shri Roy acting all along as the director. “In any event, at all material 
times” Shri Roy "had an interest or share in” this business. In 1957 the Central Govern¬ 
ment entered into a contract with the Indo-German Trade Centre for installation of 
automatic vote-recording equipment in both the Houses of Parliament: the I.ok Sabha and 
the Rajya Sabha. Hence the disqualification. 

11. Shri Roy answer the allegations in paragraph 18—22 of his written statement. He 
denies that he has or had ever any share or interest in tire business. An information 
centre, he avers, opened by a group of persons for information Louching India and Ger¬ 
many, pressed him into service as an advising director because of his previous experence 
of Germany. Even so, he staates. “the term ‘director’ was a misnomer". "Neither a 
tompany nor a profiteering concern", he states, it came to an end in or abouL 1953. 
About Indo-German Trade Centre, the plea is that that is the business of his brother-in- 
law, B. K. Mukherjee of the famour Dewan family of Rajasthan, who is tire absolute 
owuei and proprietor thereof. Shri Roy having had never any manner of connection 
therewith. Shri Mukherjee. (he averment continues, "submitted tender of contract for 
automatic vote-recording” in both, the Houses of Parliament in 1955/56, and. having got 
the contract, executed the same. The allegation that Shri Roy got the contract in 1957, 
the aveimenl concludes, "is totally untute, false and without am foundation”. 

12. The part of the third issue with which I am now concerned arises because of this 

material proposition of fact about Shri Roy and the Indo-German Trade Centre, affirmed 
by the petitioners and denied by the respondent, as Shri Roy then was. On this issue 

and seven others. the parties went to trial which opened on April 25, 1958, with the 

upptenhension of coming to ship-wreck any day for absence of Parliamentary papers called 
fm by this Tribunal from the Lok Sabha and the Rajya Sabha by Order No. 30 dated 
Apul 9, 1958. It could not have been taken up earlier because I was on leave almost 
timing the whole of the month of March, 1958, and the original record was in the High 
Court from August 30, 1957. to Eebiuary 23, 1958, or there abouts in connection with the 
hearing of Civil Rule No 2291 of 1957. since iepoiled in 62 Calcutta Weekly Notes 210. 
Fortunately, both the Houses, on the reports of their Committees of Privileges (the 
Rajva Sabha teport is in File C/1 of the record), deputed competent officers to this Tri¬ 
bunal with the necessarv papers, and a break was averted. But on May 10. 1958, the 

seventh day of the trial, the learned Government Pleader and the learned Advocate Shti 

Basu. appearing lor the then sole respondent Shri Roy, retired from the case on my refusal 
to giant am posiponment ot the part-heard proceedings on the ground that the Election 
Commission had been moved tor withdrawal of this case from this Tribunal under section 
89 ol the Act. Most sorrowfully and reluctantly I proceeded with the trial from 
then on an ex parte footing. Ultimately the application of Shri Roy under section 89 i “ 

the Act failed before the Election Commission on May 22, 1958. And the Rule issued l! 

his Lordship D. N. Sinha, J., permitting me to continue the hearing ex parte but res¬ 
training me from delivering judgment, became infructuous and was discharged on May 27, 
1958. His Lordship's order in Civil Rule No. 1430 and the Election Commission's order 

are in File A of the record. But on May 24. 1958. Shri Rov had invoked section 116 of 

the Act and successfully too, as noticed in paragraph 5 supia. 

13. This Tribunal welcomed the substituted respondents in place of Shri Roy with a 
view to continuing the proceedings: vide Order No. 72 dated July 3, 1958, and Order 
No. 73 dated July 10. 1958. For the substituted respondents and their learned advocates 
who have ungrudgingly helped this Tribunal, a catastrophe has been averted, namely, a 
case of his magnitude had not to be heard ex parte. I would have, how'ever, welcomed 
Shri Roy as a contesting respondent or even as a witness, all the more. 

14. The hearing was resumed at 10-30 A.M. on August 5, 1958, from the point where 
it was left at 10-30 AM. on May 10, 1958. PW. 9 Ramchandra Singh, PW. 10 K. C. 
Ghose, PW 11 Anilkumar Sadhukhan and PW 12 Kalipada Banerjee were cross-examined. 
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Before the resumption they were only examined in chief. Two other witnesses, PW 4 
Sailendranath Niyogi, recalled and re-examined on May 10, 1958, and PW 6 Abhedananda 
Das, similarly recalled and re-examined on May 12, 1958, were not needed by the sub¬ 
stituted respondents for cross examination and were not. therefore, summoned to appeal: 
utile paragraph 4 of Order No. 80 daLed August 5, 1958. Evidence on behalf ot 1 1 1 
petitioners thus dosed on August 8, 1958. the learned Advocates for the substituted res¬ 
pondents informed this Tribunal that they called no oral evidence. There.Utcr, argu¬ 
ments were heaid exhaustively on August (3 and 18, 1958. Shri Basu immediately bctoie 

addressing me just mentioned the question. Who would argue first in view of the fact 
that no oral evidence was led hy the substituted respondents? But he submitted at the 
same time that he made no point of it. None else of the learned Advocate* touched It 
even. Shri Basu began and was followed by Shri Chattrrjee. Thereafter, I heard the 
learned Senior Standing Counsel and also Shri Chattrrjee and Shri Basu in reply. 

15. Now' to the truncated Issue No. 3. again It is the only issue on which the 
petitioncis and the substituted respondents go to trial al ns resumption, though the peli- 
tumeis had the complete freedom at the resumid hearing to pursue other issues: vide the 
8th paragraph of the Order No. 77 dated July 21, 1958. This Tribunal has heen addressed 
on no other issue either by the learned Semen Standing Counsel arguing for the pctuumcis 
or by Shri H. K. Chatterjec appealing all through foi the substituted respondent N. C. Das 
or by Shri B. P. Basu appearing all through for the substituted respondent Brajagopal and 
Ih-vaprasad. Shri Sen appealing for the other set of substituted respondents, Sudh.tbindu 
and three others, has adopted aL every stage of the trial all that has been ashed and 
argued by Shri Chatteljee and Shri Basu But it must be recorded in fairness to Shll 
Cliattcrjee that, his main argument over, he raised a point of maintainability rested on 
absence of authority of Shri Asohe krishna DuLt to pi event the election ptLitton (whi'h 
he did) before the Election Commission under section 81 of the Act, and ransacked the 
issues on record to see under v'hidi such a contention could be put. UltimaLtly he found 
none, 1 shall deal with it in due cuuise. 

16. The importance of the truncated and adjusted third issue is such that it bears repiti- 
tion. Now it reads— 

"Is Shri Biren Roy disqualified for being chosen as a member of the Lok Saliha 
because ot his connection with a hrm under the name and style of Indo- 
Gcrman Trade Centre?” 

Connection in the context of pleadings and submissions made at the Bar means any share 
or interest in terms of section 7 (d) of the Act in the contract referred to above, entered 
into by the Indo-German Trade Centre with the Central Government. The expression 
section 7(d) of the Act uses 13 "the appropriate government”. Is the Central Government 
with which the Indo-German Trade Centic entered into a contract "the appropriate gov¬ 
ernment" within the meaning of section 7 td) ui the Art? An altnmative answer cannot 
be in doubt. Section 7(d), it will be seen, is in Chapter III of Part I of the Art. And 
there is an independent interpretation clause for this chapter: section 9. It reads, in so 
far as it is mateual for the present purpose,— 

“9. interpretation, etc.— (1) In this Chaptci — 

"(a) ‘appropriate Government' means, in relation to any disqualification for 
being chosen as or for being a member of either House of Parliament, the 
Central Government. 

Thus, it appears to be beyond argument that the "appropriate government" referred to in 
section 7(d) of the Act means the Centra) Government. 

17. It is now time to call attention to the relevant excerpts from section 100(l)(a) of 
-the Act: 

“100. Grounds for declaring election to be void.—(1). if the Tribunal is 

of opinion— 

"(a) that on the date of his election a returned candidate was not qualified, ot was 
disqualified, to be chosen to fill the seat uudci the Constitution or this Act. 


the Tribunal shall declare the election of the returned candidate to be void," 

What the date or election of a returned candidate is lias been provided in section 07A of 
the Art— 

“07A. Date of election of candidate .--1 or the purposes of this Act, the date on whith 
a candidate is declared hy the Returning Officer under the provisions ol 

.section 66, to be elected to a House of Parliament. 

shall be the date of election of that candidate.” 

(Words in section 67A not required for the present discussion have been omitted in the 
quotation above.) 
















THJE GAZETTE OF INDIA EXT RAORIIUVA RV 


IO34 


[I’ART ft 


The date of election here of Shrl Roy injur the Calcutta South-West Pai lianietrtary 
Constituency it March 20, 1957. Their r, the averment to that effect in rite "itli para¬ 
graph of the election petition, which m.i Roy travelsex' in the 9th paragraph of Ms 
written statement as under: 

"9. Tile statements in paragraph . 5 . are substantially loitaI. 

1 his matter having been concluded by the pleading, no evidence aliunde has been led 
to show what the date of election of the letutned candidate, .Shri Roy, is. None appears 
to be necessary either. 

18, These pieliminaiics settled altout the meaning of Live words "connection with the 
Indo-German Trade Centre", of the expression "the appropriate Government" section 7 (d) 
of the Act uses and of the nords "the date of election"—words to be found in sec 
tion 100(l)(a) of the Act, I now proceed to determine the third issue as it now stands. 
To deteimine that, the following questions arise, the last of which needs a searching 
examination: 

(1) Did the Indo-German Tiade Centre enter into a contract with the Central Gov¬ 

ernment for installation of automatic vote-recording equipment in the I.ot 
Salih a and the Rajya Sabha? 

(ii) Was the contract subsisting on the date of the election of Shrl Roy, to wit, •* 

March 20, 1957? 

(iii) Has Shri Roy any share or interesi in the aforesaid contract? 

Paragraph 9 of Ordci No. 77 dated July 21. 1958, may be looked into in this connection. 

19. The first question formulated in the prcceiiing paragraph admits of an easy answer. 

The answei is that the Indo-German Tiade Centre did enter Into a contiact with the 
CenIra! Government for installation of automatic vote-recording equipment in the Lot 
Sabha and the Rajya .Suhha. Shri Hasu. the learned Advocate foi the substituted res¬ 
pondents, Brajagopal Das and Devapraxad Roy, has somewhat lightened my labour by 

admitting the existence of such a contract. Still. reference has only ro' tie made 10 the 

papers sel out below to be convinced of the fact that there has been such a rontract : 

|1) Ext. 4.-A letter dated Jatmary 19. 1956, over the signature of K.. C. Ghosc. 
PW. 10, for Indo-German Trade Centre to the address of Shri S. P. Chatleijee, 
a Deputy Director of Supplies, submitting the lender in duplicate for the 
supply ol automatic vote-recording equipment for the Ink Sabha, New Delhi. 

(2) Ext. 5-—The tender itself with necessary papers over the signature of K.. Cl. 

Ghosli too for Indo-Geiman I rade Centre, save Lhat in the Income-tax Cleai- 
ance Certificate, part of the lender, just below the signature of K. C. Ghosh 
occur the words '‘Proprietor, Indo-Geiman Trade Centre”. 

Ext. 6. A lettet dated April .1, 195tv, from the Director-General of Supplies and 
Disposals, over the xignatuie of Shri Harixh, an Assistant l)irec 101 , Tor and 
on behalf of the President of Union of India”, accepting the tender just 
noticed. 

(4) Ext. 7.—The lendei for installation of automatic voLe-recurding device in the 
Rajya Sabha along with two forwarding letters purporting to be over the 
signature of B. K. Muklierjee, one dated May 26. 1956, and the other dated 
June, 6 following, other papers, beautiful photographs illustrating the equip¬ 
ment and all, marker! collectively. 

20. These primary documents apart, the long line of letters, Exts 3 scries touching the 

installation at the lark Sabha and Exts 8 series touching the installation at The Rajya 

Sabha. have to be taken into ictkoning. On top of lhat, here is the evidence of Shri S. r, 

Challerjee, PW. 1, a Deputy Director, Supplies: 

About Ihc l,ok Sabha tender, Ext. 5, ai page 4 of Ids lecorded evidence.— 

“It was sealed tender along with otheis. And it was duly opened by us in pub¬ 
lic. This very tender was accepted with some modifications. Acceptance 

over, woik was executed in accordance with the terms of the tender." 

Again, at page 7 of his recorded evidence, about the Rajya Sabha tender.— 

“The contiact for installation of automatic vote-recording equipment in the Rajya 
Sabha was duly executed by the Indo-German Tiade Centre after its tender 

was accepted-” 

21. Ihc conclusion, theirfore, seems to be ineluctable—and I find so as a fact—that the 
Indo-German Trade Centre did enter into a toiiLuti with the Central Government for 
installation of automatic vole-recording device in both House* of Parliament. 
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22. 1 hr second question listed in paragraph IK an!, ram inerils notice: 

Was the rontrac 1 subsisting on March 1R>, 1957 the date of election oi the returned 
lanihdatc, Shri Rov, within the meaning of section 67A and section 100(1 )(a) 
of the Art? 


Herr also Shri Basil concedes (fie answei. (he contract was subsisting, pointing out aL the 
«aine time that the English law is othewise. That indeed is tiue. In England an exe¬ 
cuted contract does not disqualify (Srhefirld: Parliamentary Elections, ‘2nd Edition, page 
US), The admission of Shri Basil’ apail, about the contract subsiding on March 20, 1957, 
tlieir is the telling evidence of PW. I Shri S. P. Challcr|ce again. At page -1 of his 
teem (led evidence on Ink Sabha contract.— 

"Acs, in the firsL pan of 1957 from Jatiuaiy 10 \piil the contratt in terms of the 
tender was alive. Sit 1 larniot say aitci April. I tan say it was alive up 

to Match. 1957. Over 10 per tent, of the payment lor the aforesaid contract 
is still due. And by Spnl, 1957, yyhal icntaincd due and outstanding for 
the contiact uas still more.” 


Again at page 7 of his recorded evidence on the Rapa Sabha contrau - 

"Yes, in the months of Jauuaiv to Apnl, 1957, this contract was subsisting." 

I, tlieielore, find as a tael that the Indo-Gennan Trade Onlre's contract with the Omul 
Government, as referiesl to alxive, did subsist on Marth 20, 1957. 

23. Much the most important question the third onr—formulated In paragraph It 
■oitlr is now taken up lot consideration: 


Has .Shri Roj any abate ot inteiest in the aforesaid contract} 

Hefoie I proceed to deal will) the materials giving an answer to this tjuestion, I remind 
myself of two principles which must not be lost sight of. Fust: the success of Shri Roy 
bv uuh a comfortable margin (12,538 votes) should not he lightly mterferred with. That 
Is "a sound principle ot natural justice”, as observed by his lordship Mahal an. C. ]., im 
(agan Nath's: AIR 1954 SC 210. Second: Elie objeus of section 7(d), which alone new 
concerns me, is, "to prevent the conflict between interest and duty that might otherwise 
inevitably arise". A member of Parliament entering mlo a contract with the Central 
Government can hardly be expected to do his dutv cut <1 member in a manner he should 
when such a deal in which lie ts so intetesied comes up before Parliament 01 any one of 
its committees foi discussion and decision His interest and duLy clash. Section 7(d) 
guarantees that he must not be “exposed to temptation 01 even to the semblance of tem- 
tation". M the same time, nine sentimental interest arising out of natural love and 
affeclion of a lather tor a son in ul a brother-in-law for a brother-in-law (as here) appears 
to lit beneatli the notice of tins statutory provision. Euther, an interest in a contract 
to be caught by section 7(d) must be a preuniary 01 at least a material interest, but it 
need not lie a pecuniary advantage. It may equally be the likelihood of a pecuniary low. 
(More of which hereafter). 

21 Willi these two principles in the forefront of my consideration, I have weighed 
over and ovei again the evidences—oial and documenlaiy—led at the trial. Taken indi¬ 
vidually one alter another, most ol these evidences lannot have the situ oi disqualiluatio» 
undei section 7(d) ol the Act pul upon .Shri Roy. Taken collectively—on which the 
learned Senior Standing Counsel stresses so much,—the position docs not, in my judgment, 
improve by one jot 01 title. Weak evdcncc added to weak evidence does not make for 
inong evidence, just as any nurnbei of riphers added to a cipher gives you nothing but a 
Liphcr. Deliberately have I used the words "most ot these evidences." Most, because I 
hnd some evidences which between themselves prove to the satisfaction of a prudent ran 
that Shri Roy has, in any event, inteiest in the contract entered into by Indo-Grrman 
“trade Centre with the Central Government lor installation of automalii vote-recording 
equipment in hotli the Houses of Parliament I proceed to state in chronological sequence 
what those evidences are. 


25. October 23, 1952, and Shri Roy addresses a letlei, E\l. 19/4, to the lessor Messrs. 
Diamond Sugai Mills, l.td., 28 Stephen House, which houses the Indo-German Trade Cen¬ 
tre too (as the printed letter head shows), complaining about various inconveniences 
guffeied only Ireeause of the obtuse hcadedness of tire lessen "Out business is suffering o» 
account of light and, of course, we and out clients arc put to a lot of Inconvenience and 
difficulties by the absence of fans.” What is meant is the cessation of electric current. 
Not that the fans were not there. There is no mistaking the signature of Shri Roy here. 
1 do not pretend to fie a handwriting expert. But the lack ot my expertness does not 
woriy me in the least. One has only to rotnpare the admitted signatuies of Shri Roy in 
the written statement and other papers on Tecord (such as his application under section 
116 ol the Act on May 24. 1958) with the signature here in Ext. 19/4 to he convinced that 
they are all the signatures of one and the same person: Shri Roy. No doubt, each 
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person signs in his own way But Shri Roy’s signature has features all Its own, disting¬ 
uishing it from so many otheis Tu sic tins signature is not to forget it. If Shn 
Roy is nobody to the Indo-Geiman Trade Centre and if the Indo German Trade Centre- 
is nothing to Shn Roy how Is it that he addresses such a letter to the lessor of trie 
accommodation wheie Indo-German Trade Centre is housed, complaining about his busi¬ 
ness suffering and Ins clients being pnt to a lot of inconvenience? 

2b On refeicnce to Shn Roy's passpoit £\t L it has been contended that he could 
not have lent his signatuic to this letter F\t 19/4, on Octobei 23, 1952, because the date 
of his atnval m India as noted tn the passport Ext L, by the Calcutta Police, Passport 
Control, is October 26, 1952 Shil Roy the contention tuns, was not lieic on October 
23, 1952 I took the passport in evidence as a public document, which it undoubtedly is, 
overruling (he objection on behalf of tfie petitioners (vide note by Tribunal ,>t page 34 
of the recorded evidence of PW 10 K C Ghosh) After having given the matter furthei 
and better consideration, I shall not, unsay what I said then The passport goes in 
evidence and with it all entries made inside ol it, including the endorsement made by the 
Calcutta Police Passport Contiol, noting the date of Shu Roy’s ilepartuie on August 4, 
1952, and the date of his arrival on OcLober 26, 1952 What is apt to strike one is that 

such jiollce endorsements noting Lhc arrival and the deputnre an only fno mil no 

more, though Shn Roy visited foreign countnes on olhei occasions as well Still. 1 
have not thought It fit to examine any couit witness fioin the Calcutta Police, Passport 
Contiol, which I was veibally invited to do by Slin Basil after his misconceived applica¬ 
tion inviting this 'lubunal to write a letter to the Calcutta Police was not presser (vide 

paragraph b of Order No 84 dated August 8, 1958) Because on merits such a contention 
resting on the passport entries about the arrival in India does not help matters for 
ward foi fihn Roy I may not, indeed I should not take notice of the pencil entry, 
28th Oitobcr, 1952 at the top ot Fxt 19/4 the learned Senior Standing Counsel’s conten¬ 
tion notwithstanding Who wrote the pencil entry and what led to that entry being 
made I do not know No evidence is there to that eltect That Indeed is not of the 
least matenalky What really is of the utmost materiality is Why sign a paper with, 
the letter head "Indo-Gcrman trade Centre’ in print and say all that appears above 
your signature? Shn Roy did not surely sign it with his eyes shut He must be held, 
to the sanctity of his signature on his return to Calcutta on October 26 1 952, even 

though it might bear the date October 23, 1952 There can be no running away from 

his signature 

27 Did Shn Roy sign blank papers which were kept with PW 10 R C Ghosh? At 
page 33 of Ghosh’s recorded evidence— 

"Q Did you keep with you any papers which weie blank and signed by Shrl 
Biren Roy? 

' Mis No I do not recollect Heine I cannot answer It" 

Not a happy answer for an intelligent ltuntss like Ghosh But whit really is at the back 
of this suggestion? The typed portion in Ext 19/4 was typed afterwards, Shn Roy* 

signature having been there from before on the blank papet and Shil Roy, therefore, not 

knowing anything about its contents In suggest so is to suggest too much And a 
suggestion is not proof Nor do I see any mcriL ot probability In such a suggestion, 
further, the same question repeats itslef Why docs Shri Roy sign the blank paper of the 
Indo German Irade Centre with its name 111 the printed letter paper? 

28 It has not been suggested, not aigued, thaL the business Slin Roy speaks of In 
1 xt 19/4 is tin business of the Indian A 11 man an aviation journal, Ext I, of which 
Shn Roy has been the editor, or that the Irido-Oeuuaii Trade Centre was out autograph 
hunting as a resulL of which they succeeded in getting the signature of Shn Roy at rne 
bottoms of its printed letter paper So I leave such consideiation alone 

29 Only because K C Ghosh PW 10 cannot say even b\ guess how many days ahead 
of October 25, 1952, the Indo-Geiman liadc Centre had come into being—it is indeed 
veiy difficult to say so,—I do not sec anv gigantn conspiracy”, as -Shn Basu does, in tne 
birth of Indo-Geiman Ttadc Centie in the presence of Shil Roy I accept K C Ghosh's 
evidence that Indo Gcimnn Trade Centie had tome into being in the latlei pail of 
Odobcr, 1952, when Shn Roy, even going by the enlncs made by the Calcutta Police, 
Passpoit Control, in the passport, Ext L had returned home from his tour abroad In 
any event, what demands an answei and what has not been answered yet it Why doe# 
Shri Roy lead his signature to a leltei like E\l 19?! it lie had had no connection with the 
IndoGnman Trade Centre? 

30 The contention that PW 9 Ramchaiidia Singh, the law agent of the Diamond Sugar 
Mills produces this document, Ext 19/4, and not Sohanlal Mmarka has little 111 It. 
Sohanlal Muiaika apait the Direi for ot lhc Diamond Sugai Mills was cited (ride the 
application of the petitioners, dated March 29 1958) and was asked to produce by a com¬ 
petent pei son the concspondeme, etc ., legarding their subtenant Shn Biren Roy, So, 
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the law agent Ramchandta Singh appeals to be quite a natural and competent witness too; 
all the moie so when it is lcmcmbcrcd that Sohanlal Murarka is one of the three Dnco 
tors Equally ineffective Is the contention that Datta Sahib ('K.edarmth Datti) who had 
handed over the paper, Ext 19/4 to the witness Ramrhandra Singh 11 not examined 
This Tribunal secs no merit in multiplying witnesses on the same polm M 01 does It 
see any utility in attacking the custody o£ Ext 19/4 when the apparent and admitted sig¬ 
nature of Shn Roy is there 

41 January 14 1956 and Shn Roy uses his own letter paper with his name Biren Roy, 
ML\, ind add)css embossed at the top loi addicssmg a communication to Shn S P 
Chatterjee about the lendet which bulks laige hrre It 15 Ext 3, the first paragraph of 
which reads- 

"Dear Mr Chatterjee, 

“I was shown a communication by thp Indo German Trade Centre of 50 
Stephen House C alcutta, about the submission of tender for the Automlc 
Voting System as is in opeiation in the West Bengal Legislative Assembly 
and quoted also for the Lok Sablia by lelefonbau Und Normalreit of Frank 
furt/Main, Germany” 

Why does Indo-German Tiade Centre show such an important communication to Shrl 
Roy who ' has 01 had absolutely no connection witli the said business”, as the avennent 
in paragraph 22 of the written statement goes? 

lhe second paiagraph of the letter reveals that Shn Roy knows a lot about this busi¬ 
ness-purchase of a tender fonu a air mailing the same to Germany for submission in India 
by January 113, 1956 despatch of an engineer by the German firm, taking of measurements, 
incumiig of expenses quoting of rock bottom price, etc, etc 

I he third paragiaph pleads for 'a little further extension in time” in case the tender 
does not reach by January 23, 1956 

The fouith paragraph is important—“The Indo-German Trade Centre has however 
been advised by me to submit a tender quoting the equipment as manufactured by the 
said firm, and on their guaiantcc directly When the manufacturing firm is directly 
dealing and has already quoted to the Lok Subha and is going to submit the tender them¬ 
selves, their quotation will certainly be favourable and should hence be prcfciicd" 

Do 1 see in the wiitcr of this letter a gentleman who “has or had absolutely no con 

nection" with the business or a gentleman who is immensely interested in It? I see not 

meiely a sentimental interest arising out of natural love and affection of a brother in law 
for a brothcr-m law, assuming Shn B K Mukherjee, a brother in law of Shn Roy, to be 
the real owner I see instead in the writer of the letter a gentleman whose interest in 
the tender is vital and who is all out to see the success of Lhe venture The Indo-German 
Trade Centre does not dominate him, hut Is dominated by him and Is advised by him 
about the correct step to be taken submission of an independent tender quoting equip 
ment, etc I rcgict my inability to treat the letter as a mere "recommendation” (to 

quote Shn Chattctjee) from 'a biothcrinlaw like Shn Roy of international fame" (to 
quote Shn Basu). without Shn Roy having any manner of interest in the business To 
read the letter so will lie to misread it The eminence of Shn Roy is not to be denied. 

What is denied, however, is the esotenc interpretation sought to be put upon a plain 

letter, Ext 3, which can have but one meaning the writer, Shn Roy, ts materially intcist- 
ed in the contract 

It only remains to be leiorded that Shn Rqin Director General of Supplies and Dis 
posals, Mew Delhi, claimed privilege for this letter, Ext 3, and that, lor reasons recorded 
by me in Order No 35 dated April 28 1958, I ovetruled this claim 

32 Apnl 20 , 1950, and Shn Roy, in tbc same type of letter paper just notice, writes 
to Shn Gliosh PW 10 Tlic letter is Ext 27 It is such an important document that I 
consider it necessary to icptoduce the whole of it 

"Bltcn Roy, MLA Behala, Calcutta 34 

Phone 45 3319 
Apnl 20, 1956 

"My dear Gliosc, 

"On my advice you rook up the work of the JNDO GERMAN TRADE CENTPE 
and earned it on in behalf of the principal S 11 B R Mukheijee Toil ale 
also leaving the same again on my advice and as such I shall be responsible 
for and in case the said principal or anybody claims 01 brings forward in 
(any?) claim as against you, yuu are to have no worry on this account 
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'I would, however, like you to dclhci the Bank paw-book recpts and Account 
books, etc lor any future I I lefmences and for any use of Lhe Principal 
before the 27th April 36 

Yours etc. 

(Sd) Biren Rov 

' K. C Chose, Esq , 

21 /B, Ganguhpara Lane 
‘Calcutta —2 " 

The conrluding woids underlined by me as also recpts * which has been utuletlined too are 
jn manuscript, the test of the litter having been typed 

33 On >hri Roy s advice PW 10 Ghosh has taken up the work ol the Indo German I l.wir 
Centre and "(anted it on in behalf of the principal Srf B K Mukherjee', a brothet inlaw 
"of Shri Roy On his advice"again, PW 10 Shrt Ghosh left the work he was doing Why s» 
frequent advice by Shri Roy? On January 14 1936, he adviseH the Indo German Trade Centre 
to submit au independent tender as Ext 3 already noticed, teveali What this exhibir, 
namely, Ext 27, reveals is still mote significant On two very important occasions Shri Roy 
advises what he rails 'Lhe principal 

( 1 ) who will work foi hirn, and 

(li) When lie will cease working »o 

Is Shn Roy then the real owner and the real man behind the organisation Indo 
German I rade Centre? I do not go ao far as that It is hardly necessary for me to do w 
either All I hnd is that Shri Roy is materially interested within the meaning of section 7 (<)) 
•f the Ait in lhe organization-tiot sentimentally interested In the welfare of his brother in 
law Shri B K Vlukherjee 

54 This is not all PW 10 Shri Ghosh is leaving Indo German liade Grnlre on Shri Roys 
advice ‘As such Shri Roy ‘shall be responsible for and in case the said principal or am 
body claims or brings forward in (iinyt) claim as against you. you arc to have no vvoiry ui* 
this annum ’ By having written (Ins Shri Roy appears to have damaged his case beyond 
icpatr Indeed, disqualification under section 7(d) or the Act is writ large here How high 
Is the standard in a matter like this will be apparent From Fngland in English 1920 2 KB 
563 lhe address of the shop tun by a mcinbei of the Corpoiation In England appeared m 
some of the spectacle cases supplied by Im son not a partnei but a paid employee of the 
farhei on the basis of .1 contract of his own with the Coiporation Even so, it was held that 
the father a member of the Corpoiation bad interest 111 the contract and was, theicfoie 
liable to penalties, as is the English law This appears to be a good authority in interpreting 
section 7 (d) of the Act Then Lordships ot the Orissa High Court followed it in the tecent 
case of Akshya Narayan I’raliaraj AIR. Ih58 Orissa 207—the cuirent August issue, as 1 L 
appeals from the hcadnote Hut the repou is incomplete as I wute tile judgment and so, 
I lannot say more about it 

35 'lo revert to the farts here, how murh strongei they arcl lhe likelihood of 
a pecuniary loss befalling Shri Roy because of his unequivocal commitment 111 E\t 27 is 
always there As soon as that is said—and that must be said, Shri Roy has interest withm 
the meaning of section 7 (d) of the Act, 111 the contract entered into by Indo t/trman Trade 
Centre with the ( entral Government i need not piyt it any the htghei, though it tan be said, 
as lias been said by the learned Senior Standing Counsel- Wliy go 111 foi so much for lutuie 
liability, when you have had 110 connection with the business? Unless the business be yours, 
what 15 llit point in your standing for the future liability? 5hii Chalrer|ci on chc other 
hand, sees 111 l-xt 27 an act of magnanimity on the part ol Shri Roy out to save Shn Ghosh 
who was appealing to be saved on the apprehension that Shn B k Mukherjee would 
"throttle" him (Ghosh) as Shn Chatterjce puts it With respect, on materials I have had 
pul before me and on evidence I have hraid I cannot bring myself to hold so Indeed, t« 
argue so is to depart from the realm of evidence and to enter into the realm of speculation 
Shri Ghosh was specifically asked about all this, and his denial rings true 

At page lb of Ids recorded evidence — 

"It is not true that the indemnity executed by Bxren Roy became necessaiy because 
B K Muklicijee gave me a job at the Tequest of Burn Roy 

* * • * 

"I was at 110 point of time under the employment of B K Mukherjee 

“It is not ttue thaL I took that sort of indemnity from Shn Biren Roy because T wanted 
to save myself from the attack of B K Mukherjee" 
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96. Sin I Chatterjei* Aiks me to read this Icl/ei. Ext. 27, in the light of several facts and 
circumstance* set out below. 

(i) Shri B. k. Mukheijee, a son of a quondam Jaipur Dewan, is a rich man, ordinarily 
residing at Jaipur. 

(li) Rut he runs a business here with the assistance of Shri Roy and his brother, Sliri 
Ramen Roy. 

(iii) PW fi Shri Abhendananda Dans proves the specimen signature of Shri Ramen Roy, 
Ext. 15/2, In the Bank of India, which contains an endorsement about a power 
of attorney favouring Shri Rumen Roy. 

(iv) Shii B, K. Mukherjee is "a caustious businessman", not a pliable follow. 

(\) Shri K C. Ghosh, PW 10, considers Shii Roy as his benelactor to this hour. To 
such a man as Ghosh suth a one as Shri Roy addresses a letter. Ext. 27, which 

? lives Ghosh complete satisfaction. He worries no incut about his liability in 
uture tor Indo-German Iiade Centre. 

<vi) This exhibit, namely, Ext. 27, is dated April 20, 1956. Only three days Liter, to 
wit, on April 25, 1956, PW 10 Ghosh executes a deed of lelcase in favour of 
B K. Mufcheryee, and some days later Ghosh presents himself at the Bchala 
branch of tile Alipore Registry where Ext G, the deed of release, was register'd, 
to furnish himself with a certified copy thereof. 

(vil) At the first lap of the trial, PW 10 Ghosh gives evidence before this Tribunal on 
May 10 and 12, 1958 Only seven days laid, namely, on May 19. 1958. B K. 
Mukherjee laises an action in the Original Side of the High flourt, impleading 
Ghosh, PW 10, the petitioners befoie this Tribunal, Banerjec anti Satmukhan. 
and also Shri Roy. The plaint. Ext. S3, be taken into conudeialion. Has -Shri 
(■hush taken any defence there so far? 

fviii) Shu 5soke Krishna Dutt son ol che defeated candidate, Shri Ashim kilslina Dull, 
has been acting as Ghosh's Solicitor in that litigation without having charged 
anything so far as his lemuneiation, 

37. 1 have done what Shn Chatterjee has been good enough to ask rae to do. Indeed, I 
Lave gone a little more. I have assumed that all matters listed in the preceding paragraph 
are supported by evidence on record, though that is by no means Lhe case. To give but one 
example, there is no evidence that B. k Mukherjee is rich. A mere suggestion to that end 
pin lo PW 10 Ghosh is there. Being the son of a Devvail of Jaipur, certainly Shri Mukheijee 
conies of a respectable lamily But impeccability is not opulence as opulence in itself is nor 
respectability. Even having stretched so much in favour of Shri Chatterjee, I do not see how 
the eight oousidemuons enumerated m the preceding paragraph can, singly or collectively, rid 
Shri Roy of his unequivocal admission in Ext. 27 proclaiming himself answerable for any 
claim brought againsL K. C Ghosh foi his work in Indo-German Trade Outre and thus pro¬ 
claiming hi* interestedness too in the ronttacr within the meaning of section 7 (d) of the Act. 
On the basis ol thin letter, Ext. 27, coupled with two other letteis, mi., Exts. 19/4 and 3, l 
du noL hold that Mill Roy is llie propiieloi oi Xndo-Geiman Trade Onlie, It is not neces¬ 
sary tox me to go in that length. Ml 1 hold is that Shri Roy is interested, within the meaning 
of section 7(d) of the Act, in lndo-German Trade Centre and its contract. 

38 .Shii Chatterjee invilrs my attention lo the last paragraph in Ext. 27, where Shri Roy 
asks PW II) Ghosh lo return the bank passbook and other papers In doing so, lie contend': 

Ghosh will not part with these papeis—a tact which shows him in his "true colours”. 
On the other hand, B. K. Mukher|ee has bern "pestering" Shri Roy for these 
very papeis, which Ghosh has lieen holding back. The necessity of a letter like 
Ext. 27 is oil the side of Ghosh who keeps in his pocket a certified ropy of the 
deed of leleasc, F.xl G, as Ins talisman, so to say, even when he is in the witness 
box- Consider Ext. 27 in this back-giound. 

30 I have done so. Heie also it dclcais me lum mu h an approach tan pievcut the terrors 
of Ext, 27 from being shaken on Shri Roy. Really, lhe contention puL forward comes to this 
Ghosh is blackmailing Shn Roy by withholding the papeis. Ext. 27 is the rcsulL of tins 
blackmail I can bold blackmail and even worse if theie is evidence, dnert or circumstantial, 
to that end. Ueie there is non. There is not even a particle of evidence lo show that B K. 
Mukheijee was ' pestering' Sliri Roy lor the papers And then, who blackmails whom? A 
small man, which K. C. Ghosh is, successfully blackmails one like Sim Roy, and thaL too 
ovei suth a petty issue? A prudent man tannot hold so in all circumstances here without 
forsaking ins piudence. True it is that Ghosh was anxious to bring out a paper, presumably 
the certified copy of the deetl of release, from Ins pocket while in the witness box with a view 
to refreshing his memory But f stopped him Mid theie the matin ends. That has little 
t« do with the manner oi accent of reading t \t. 27 
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40. Ext. 27, dated April 20, 1956, is over the signature ot Shii Roy, who makes himself 
answerable ior futuie claims and asks k C. Ghosh "to have no worry on this account". Yet 
Lhirc dais later a deed of release. Ext. G, comes lo be executed by Ghosh and 111 favour t,l 
B. K.. Mukiierjee. Why has it been so? Let the recorded evidence of PW 10 Ghosh 
answer it. At page 19:— 

"Q- Since your evidence ij that you bloke oft relations with Shri Biren Roy on your 
failure to get any percentage of piuhts as pieviously agreed upon, will you tell my 
Judge what was the necessity of having a letter from Shii Biren Roy, as Ext. 27 is ? 

“Aus. I was acting for Shri Biren Roy So, when asked by him to execute a deed of 
release in favour of B. K. Mukiierjee, which I did, I said: Where stand I ? I have 
been working for you and under you. I know you only. So, when 1 ain to 
execute a deed of release in favour of auothei, namely, B. K. Mukhcijee, 1 must 
be assured of my immunity flour any liability. To that Shri Roy answered 
back: As you very well know, having been an M.L.A. myself, J cannot have 
such matters in my name. Just like you, B. K.. Mukhcrjee is a name-lender too." 

To err on the side of safeLy, let me not pay heed to wlial, according to PW 10 Ghosh, Min 

Roy, "answered back". Still, what remains receives striking corroboration from Ext 27, written 
by Shri Roy on April 20, 1956, and Ext. G, cxctuLed by Ghosh on April 23, 1956, in favoui of 
B. K. Mukiierjee. Ext, G is a solemn registered document, and Ext. 27 a rneie letter, 

41. I he learned Senioi Standing Counsel sees in Exl. 27 "a contract of indemnity” within 

the meaning ot section 124 of the Contract Act. Shri Basu, on the other hand, sees in it "a 
letter of assurance only”, and nothing more. To an Election Tribunal, which is not called 

upon to pronounce a decree 011 the basis of Ext. 27, it does not matter which. Let me say 

with Shri Basu that 11 is “a letter of assurance only". The same question again: Why does 
Shri Roy give assurance to stand for future liability when he has noticing to do with the 
business ? And the same answer too: Only because he is materially interested, within the 
meaning ot section 7(d) of the Act. in the business. It may just lie added that some time 
before the contract, to he exact, on October 20, 1955, PW 10 Ghosh drew a cheque, Ext. 16, for 
Rs. 1,190 in favour of Shri Roy—the amount having been duly credited to the joint account 
of Shri Roy and Sm, Asha Devi, as the Cash Transfer Book, Ext. 29, read along with the pay- 
in-slip and the relative foil, Exts. 23 and 23/1, goes to show. Let Ghosh be condemned for 
betraying the trust reposed on him. But that will not show Shri Roy as not having received 
the money from Indo-German Trade Centre, when he had actually received it, 

42. The contention on behalf of the substituted respondents is that "intcicat" within the 
meaning of section 7(d) must be pecuniary interest only. Here, Indo-German Trade Centie 
has notlilng like any pecuniary interest in the contract; and, consequently, Shri Roy, even if he 
has interest in Indo-German Trade Centre, cannot come on the edge of section 7(d). Such 
a contention, however, appears to be against the weight of authorities which I notice one 
after another; 

( 1 ) England Vs. English, 1920, 2 K.B. 636, referred to already, shows no pecuniary interest. 
The address of the shop run by the member of the Local Corporation appeared 
on some of the spectacle cases supplied by the son of the member on the basis 
of a contract with the Corporation in his own name. The father and Lhe son 
were not partners. Indeed, the son was a paid employee only. But the possibility 
of a pecuniary advantage was there: the address on the cases might serve as an 
advertisement and give a fillip to his trade. 

(h) Akshya Narayan Praharaj Vs. Mahcswar Bag, AIR 1958 Orissa 207, also referred to 
earlier, follows the English case just cited in interpreting section 7(d) of 'lie Act. 
It emphasises that, though an interest in a contract must lie a pecuniary or a 
material interest, it need not be a pecuniary advantage. If a candidate incurs 
loss in executing a work tindcitaken by Government, it does not mean that he 
has no interest in the contract within the meaning of section 7(d). (I repeat I 
am going by the head-note only, the report being still incomplete). 

(Ill) To the same effect is the observation of D. N. Sinha, J., in Pramodelal Vs. AddL 
District Magistrate, 24-Parganas, 61 CWN 11 at page 22, in construing section 
22(1) of the Bengal Municipal Act, 1932, which has a striking similarity with section 
7(d) here. Interest excludes sentimental interest. It "need not, however, be only 
the possibility of a pecuniary advantage, iL may equally be the likelihood of a 

f iecuniary loss". (On Ext. 27 is writ large the likelihood of Shri Roy's pecuniary 
oss). "The accruing benefit need not he direct. The possibility or even probabili¬ 
ty of an actual resulting bcneiit will be sufficient." The observations are no 
doubt ill the nature of obiter. But I do not read his Lordship's decision to mean 
that it lays down one proposition only, namely, that interest does not include 
sentimental interest, as Shri Chatterjec invites me to do. His Lordship lays 
down all that I have quoted, prefacing this finding with the remark at page 21 
that "the above.is entirely sufficient to dispose of this application, and 
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it is not necessary to enter into the merits of the case”. Indeed, that cannot 
be otherwise. The doctrine of conflict between interest and duty, out of which 
other propositions emerge, is a well recognized doctrine in India too, as shown in 
paragraph 46 inf) a. 

{iv) Nulton Vi. Wilson. 1889. 22 O.B.D 744, from which I have quoted in paragraph 23 
mile, is also there. The object ot a provision like this is “to prevent conflict be¬ 
tween interest and duty that might inevitably arise”. Shri Roy, with the liability 
to be shouldered by him in terms of his own letter. Ext. 27, can hardly be 
expected to do his duty as a member of Parliament over anything about the 
contract. His interest in the contract and his duty as a member of Parliament 
do clash and thus defeat the very object for which section 7(d) is there. 

(v) In re S. N. Patnaik, 13 E.L.R. 58, the Election Commission, on a reference made by 
the Governor of Orissa, gives the opinion that interest in a contract with 
Government within the meaning of section 7(d) need not necessarily be financial 
interest. There Shri S. N. Patnaik, M.L.A., worked on a road project. He had 
thereby got an opportunity of “cultivating” or “nursing” the constituency, 
financial interest or no financial interest. Further, there was a scope for making 
profit, it being immaterial whether or not profit was actually made. Thus, the 
bar of section 7(d) stood between Patnaik and his success at the poll. 

I do not think much of the contention that this decision is not binding on me as a decision 
of the High Court or the Supreme Court is. No doubt, that is true. But I can be persuaded 
by the decision of the Election Commission. And I have been persuaded. 

I. therefore, reject the contention noticed in the beginning of this paragraph on the 
tonslrmtion ol sec. 7(d). 

43. Then, upon the whole ot the materials here, it draws largely on my belief that in the 
contract Indo-German Trade Cenlte has no pecuniary interest or advantage along with the 
possibility of such an advantage or even just the opposite, namely, the possibility of a loss. 
That the "Centre” will take one trouble after another for months and years on end in a 
contract to the tune of several lakhs of rupees only as a labour of love seems, on the face 
of it, a startling proposition. Turning to the evidence, let me exclude from my mind what 
PW It) Ghosh says on this—"The price quoted for the machinery for installation of automatic 
voce-iecording equipment included 15% commission for the Indo-German Trade Centre or 
Shri Biren Roy”,—in answer to Tribunal at page 8 of his recorded evidence. I exclude this 
evidence not because it is so unworthy of credence, but because it is better to be even over¬ 
cautious in a matter like this. All the more so. as it is clear that there is no love lost 
now between Shri Roy and Shri K. C. Ghosh, however, much Ghosh might say that to this 
hour he considers Shri Roy to be his benefactor and however much he might protest that he 
has been dragged as a witness much against his will. The learned Senior Standing Counsel 
argues that "the best antidote" for the evidence of Ghosh is the evidence of B. K. Mukherjee 
and Shri Roy—evidence which has been withheld. An argument of considerable force, which 
compels attention. Shri Basu argues that, if the Tribunal believes K. C. Ghosh, non-examina¬ 
tion of Shri Rov is immaterial, and that, if the Tribunal does not believe Ghosh, Shri Roy’s 
now-examination is equally immaterial. Though nicely put, such an argument breaks down 
on the obvious fallacy that the evidence of Shri Rov as also of B. K. Mukherjee would have 
helped me immensely in arriving at a decision on the trustworthiness of Ghosh. Further, 
the presumption arising from non-examination of such important witnesses cannot be over¬ 
looked. Even so. I shall stretch in favour of Shri Roy and the substituted respondents to 
the breaking point, and I shall not draw any presumption adverse to them onlv be'-i'.so of 
such non-examination. Nor shall I go by the learned Senior Standing Counsel's contention 
that the prospect of appearance followed by actual appearance of K. C. Ghosh as a witness was 
enough to frighten Shri Roy away and to scare him away too. On the other hand, I shall 
assume that the trial has been proceeded with ex-parte. On this assumption, I ask myself: 
Has it been proved that in the contract the Indo-German Trade Centre has any pecuniary 
advantage or interest, the possibility of such an advantage or interest, the likelihood of loss 
and the like 5 And I answer: Yes, for the following, among other, reasons: 


(a) Ext. A/1, a letter dated May 23, 1956, to the address of the Deputy Director of 
Supplies, New Delhi, by Messrs. Telefonbau Und Normalzeit, is very much in my mind. It 
savs, inter alia, that Indo-German Trade Centre “has no financial commitment or profit in 
the deal” and “was somehow drawn into this deal, though it normally works for us as contact 
agents only”. Ext. F, a letter dated March 10, 1956, over the signature of PW 10 Ghosh for 

the Indo-German Trade Centre to PW 1 S. P. Chatterjee. also calls attention. The Indo- 

German Trade Centre does not want to receive any money, as the same will have to be 

fullv paid to the German firm. Ext. F/l is merely a copy of Ext. F. But the matter does 

not end here, as Ext. A, a letter dated February 14, 1957, by Shri O. Prakash, Deputy Direc¬ 
tor of Supplies, to the address of the German firm reveals. That firm is called upon to 
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give an undertaking that the secmity amount ol Rs 19,824 they offer lor the lado-C.erman 
Trade Centre and over which they reserve 01 daira no right shall be lepayahle to the Indo- 
German Trade Centre only Thus pecuniary interest or advantage appears to be patent, 
and section 218 of (he Conliact Act seems to base been cited in vain 

Before I proceed to the next point, I owe it to ni\self to record that I did not a lion any 

evidence on the Indo Gentian Trade Ccntir being a contra igent only n( the l.ninin lum 

pidr note bv lilt Tribunal rt page 16 of I’D ill C.hoshs rccoidtd evidence No such pica 
has been taken in the v mien statement of Sim Knv Slid the levponnc tils sulistmucd 
under section HR of (he Set nt coiUinuing the pioceedlugs 011 the foot ol tint vviittrn 
statement Conttnmti m means that they cannot do what Shn Rov could not have done 
*7 parity of reasoning; rhey tan only do what Shu Rov rould haxc done hid he not reined 
under section 1IG ol ihe At/ Order No 77 dated fuU 21 195ft mav b< lool ed into 

(b) Ihe Indo Gt)man I radc C enrie was nevti so u^ersc lo proht as is now sought in 

be made out J he origin d tendei, Kl 5 contains, tnlei aim i clause 

'll tenderti Indo Germ an Centre has io supei\isc or undertake msidOuoit and 
fittings crt “ }>cr cent on the quoted lendo will be rhuged foi ' 

This is nauiril lu man colidiirl showing the hum m agency updating the IndoGtnum 

Trade Cenur as hum n too md not running after altiuism, ol which T hritd so nuuh at 
and during the trifll 

The second parignph oF Tvi i , the IcUci cl Hid Janiuin 19th 19 >h winlcn by h < 
Ghosh forwaiding tlu 1 ndir u iterHcs that the rUmi foi a surcharge oF > pet ictit Hut 
the la t p iragr aph of l <t l 1 a Idler dated hohiuary I Uli 1950 bv the indo Gentian 
Tiade C enlrc to PW 1 Chatteijcc, a Deputy Diiulor of Supplies, in ikes it < h n (hat ‘ m view 
of furthei future orde s we ague in foil 40 tin smehar^e in this mstaiiii In view of 
luitlui fumu oidcrs air significant woida which proclaim the possibility o> probdnlity of 

a pecuniary advantrge and which also show that Shri Roy so nun h lmeresttit in ihe eonlraet* 

hat, an infcicst thueni within flic meaning of section 7(d) 

\c) Fxi 3/10 i letru <laied October 20th 1956 b) th< Iiuiu German Trade (clitic to 
die Director Gcttenl nt Supplies and Disposes laments that due Lo ui increase ol the 
1 ok Sabin neats horn 5_5 ro 530 the German linn’s quoUtion ol m inrieiscd pnu ( with 
out anvthmg foi us T has been accepu d The haukmng for psuuis is rhtic 

lu Lxt 5 19 i JeLfrt dated Novi mbei 3 10 it) the Indo Geim in link (emu <ts(> off 

all sense or dclieaiv 1 oi ineuasing the capacity of the voting equipment fw m 409 m >25 
membcis, the giand lord (oiuract amount (if 1 may quote tlm jargon wlmh pis-iev oft as 
English) ineti ases fioju Rs 3 'IO 600 to Rs 3 3M 256 4 0 J his lettu J irn^nts t .<> tint Hit 

profits of the Indo (.umau I radc Omit wilt not considered l lie addinsee tin DnciMi 

General of Supplies and Disposals is thcrtafki given j bit of /hr mind or the Indo Gir.nan 
Trade remit 'you tan not icfusi ill ihr tune am prom to us as wink submit ring this 
origin'll tendei fm 499 membcis we charged onh 5 per cent as oui piohi and h nulling 
as a sprinl rase to lnliuduic this Equipment, but by yom lettci dated 0th bebruary 19z6 
item ■>, tills small piolit was also denied lo us even though om Ihimipils mUinalLd by 

then IctUi to i iu on M iv -> 19 >9 pagi line 1-7 that wi have no pioi t oi hmn<ii( 

connnilmiut Jii fh< deal at til So rot this small j>roht in the addiUoml equipment md 
not Jt all in the big m un ) quipment ol Rs 19j0 only you should not gmdge The 

derailed estimates cm I used do enarge 10 pel cent profit Rs 563 12 0—in one rase met 
Rs 1925 in anodic) SUll have I been asked to hold tliar the Indo GextTMU I iade Cmrhe 

has no ptiumary mterest no pecuniary advantage etc in the mnlratr 

Agun, in tins scry IcLLm Fxi 1 19 the Indo German Trade Cum^ umipluns d> ur 
the Rajya Sabha tendei 

Jn fact our travelling anil out of pocket cost cnmumti a loss 

So here is aitual Joss—and not meitly the likelihood ol a loss 

(d) In kxt 3 39 r anothci lertn ditid I)occnibi.i 12 1956—E\t i lb i only i topy of 

Ext 3 39-Lhe Indo Gcnnan Trade* Genhe asks Shu fhand Naiayan IJudei Seuetaiv, I ok 
Sabha, to make airangcuients lor the accoimncul'nion ot tlu Gcnnan c\pnts kn iilinh 

‘we shall pay a reasonable rent' and also for ‘ i good scivant co^k’ ‘ aL oui cost So F 

the financial commitment is too palpabh to he missed Such expenses i m he explained on 
the hypothesis of charity or profit For ill I hau. seen in tins statutory proi ceding chiuty 

must be ruled out So, what remains as the b isis of such expenditure is proht expeUid oi 

actual and proht failing loss 'Whatever u he the conclusion follow that the Indo 

German Trade Centre has intcjcsi in the contiact within the meaning of section 7 (<1) of 
the Act And so has Shn Roy 
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(e) Instead of multiplying such letLcrs, let tuc close with Ext, 3/48, a letter dated April 
21, 1957. Eveiv pail of the contiact is "fullilled", oveicomlng all obstacles. In terms ill 
the contract, 80 pci cent, advance totalling Rs. 4,40,000 is not vet paid by Government On 
top of that the Indo German Trade Centre is saddled with more than R.s. 15,000 as out of. 
pocket costs “In spite of the usual procedure of allowing handling charge and profit to 
all teudeieis, we have not ytt been allowed even a bare 5 per rent, demanded b\ us” The 
letter lonrludes with Llie renewal of this claim of 5 pei cent., whuli the Indo-Geiman Tutle 
Gentle had agieed lo hnego oil Icbrnarv 11, 1050; eide Fxt. 3/3. And still it is ronLmded 
in all seriousness thaL 111 the contiact the Itido-German Trade Gentle has nothing like any 
pcriiniarv intrresL 01 advaniage 01 even the possibility of it. Ii is vain to invoke section 230 
of the Conttau Act with a view to feeling the pulse of the Indo-Grrman Trade Centre, 
which is Midi live factor in the contract 

44 Thus, even on an assumption of die utmost libel alltv (’bordering. 1 am afiaid, on a 
mistaken appioach) that non-exam malum ol hliri Ro\ and R K Mukerjee does not give 
use lo any adveise plesnmptiun against them 01 the sulistituted lcspondenls, it has not 
In en possible for me in find that 'dm Roi has no inleicsl, within (he meaning of section 
7(d) of the Act. 111 the contract entered into by the Indo-German Trade Centre with the 
Central Government foi installation ot automatic vole leenrding equipment in rhe I.ok 
Sablia and in the Rajy .1 Sabha. O 11 die other hand the contlusion seems to lie deal—and 
1 find so as a fact that fie has hv himself and 011 his own account, NiiLh interest. 


45 . To hold so 01 to allow the peuiionels lo Jigne so is not to depait fiom the plead¬ 
ings, as has been wrongly imagined I.et not the woids which mcit in paragraph 811 fa) of 
1 In- election petition be lost sight ol. ''In any event, at all man nal times the respondent 

linen Roy had ari inteiest 01 none 111 the said business earned 011 .under the name 

and style ol I ndo Goman Trade Gentle". So. wheie is the departure? Tint T adept sliri 
Kjsu’s (intention aimut the unhappiness of the verification ar the foot or the election 

petition, stating all tin sc alternative cases—Sini Rov being the proprietor or partner 01 . in 
am event, having a sliaic 01 interest, etc, being true lo llie petitioners' knowledge Hut 
dial in iLsell cannot dete.il the election petition 01 the conclusion I have tome to 111 the 
pleceding paragiaph. Noi 1 an it he said that to make out an alternative vase is to convert 
the election petition into a loving and lamlilmg inquisition. It must be lem •inlieied diar 
these are tacts within the special knowledge ol the Indo German Trade Geutie ami also 
ol Sin 1 Roy. as Kxf 3 goes to show. So, the pclitioncis deseive a little leiuLv. 

Ifi If I have refrained so f.u Ironi meuLioiiing Ghalinhtuij’s ra.se, 1951 St,A 373, cited 
by the learned Senioi Standing Counsel. 11 is onlv because it is not germane to the facts 
hefore me Ghaluibhuj was disquahhed undci section 7(d), even thuugh the conhart 

enteied into with Government b\ the faro of which he w-as a pattner was in violalion of 
Article 29!) (1) of Ihe ConsLituliou which leads to the me\liable result that it could not 
have been enfmeed against Gov el nment Settion 7(d) does not require, the Supicmc Court 
points out, (bat the contract at which 11 sliikes should he enforceable against Goverment. 
All it tequiics is that the conliacl should he for supply of goods to Goveinment— just tile 
case here I lien, on a question nl principle, follows a passage, which has been my guide— 
"The purpose of the Act is to maintain Ihe puuly of the legislature ami to avoid 
a coil lint between duly and interest. It is obvious that the temptation lo 
place inteiest befme duty is just as gieat when there is likely to be some 
difiiculty in recovering money iiom Government... as when there is none." 

The Indo German Tiadc- Centres lettei—Fxt ,3 /4K -sunmiaii/ed in paiagiaph 43 milr, 
is all lllusuation of the difficulty ol locovering 80 per cent, advance from Ihe Centra) 
Government in trims ol the contiact Here, as also in other letters, such as F.xls. 8^29, 
8/30, H '30 etc the Indo Carman Grade Centre is bitter about it. 

47. In view of all rliat goes befme—and that is sufficient for a just decision of the 

instant election petition, with utmost brevity shall 1 refer to other features ol the case, 

iinimpoltanl though they are. 

(i) llxl. 30 is the Banker's lepoil dated Maidi 1, 1056. oil the Indo-Geiman Trade 
Gemre. Ext. 2 is just (lie same too 1 lie Director of Supplies ami Disposals here lurwaids 
the Banket’s lepoit Lo New Delhi. Uric also pmilege was claimed onlv to he oveiruled- 
vide Ordei No 3.5 dated April 28, 1958. The pith of Lhe report is: "The Bank of India 
understand.! that Indo-Geiman Trade Gentle is financed by Mr. Blrcn Roy, M.L.A., of 
Heliala, who is reported to be ol good means.” Hearsay of a bad type, even the learned 
Senior Standing Counsel injects it And so do I, Blit iL strikes me, as I record this 
judgment, whether or not U can be elevated to the height ol res gestae. Since, however, 
the learned Counsel appearing for all the parties and I have all along proceeded on the 
looting that it is a hearsay and, therefore, beneath notice, 1 must allow the matter to icst 
there. 
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(ii) PW 9 Ramchandra Singh’s attempt to prove that Shri Roy is the proprietor of the 
Indo-German Trade Centre appears to he more amusing than credible. On Slay 10, 1958, 
lie says in answer to my question that Shri Roy all along maintained in course of his 
talks with Ramchandra Singh that he was the proprietor On August 5, 1958, however, he 
is definite in answer to Shri Basu that he had had n* conversations ever with Shri Roy. 

(•ii) There arc other ugly features too in the evidenre of Ramchandra Singh. To speak 

one only, according to him, the decree in the action in ejectment in the Small Causes 
Court, Calcutta, has been against Riren Ro> carry on business of the Indo-German Pintle 
Centre, suitable amendment of the plaint having preceded the decree. But the decree 
itself. Ext. 21, shows nothing of the kind. The description of Blren Roy as Director of 
the Indo-German Trade and Economic Information Centre is still there. The summons. 
F.st. I), shown to Ramchandra Singh, records that description too, though that surprises 
him, and he says: "Kaisa Iloga (How can that lie)?'’ 

(iv) In spite of the whole of the evidence of PW 10 Ghosh, it is not necessary for 

me to hold that Shri Roy is the proprietor of the Indo-German Trade Centre, And I 
shall not hold that which is not necessary; all Lhe more so when J see that here is a case 
of two friends having fallen out and of the benefited seeking to let dow r n the benefactor. 
Further, Ghosh’s assuming the role of a handwriting expert and pointing out with reckless 
glibness what is or what is not the handwriting of Shri Roy in numerous papers, though 
-Shri Roy had written none of the entries in nis presence, has created a bad impression 
on me. His capacity to identify Shri Roy’s handwriting was put to test about Ext, 3/42, 
which, according to his evidence on May 10. 1958, is in Shri Roy’s handwriting and which, 
according to his evidence on August 7. 1958, is in whose handwriting he cannot say. That 
must be so, when the witness secs the writings "B. K. Mukherjee” in one letter after another 
and says that Shri Roy wrote it, though Shri Roy had not written so the "signatures” of 
B. K. Mukherjee in his presence. I can well understand a witness of Ghosh's calibre 
proving the handwriting of Shri Roy in Ext. 5, the Lok Sabha tender, for example, or in 
Ext. 25, the answer to a questionnaire touching the tender, where there arc continuous 
writings, say, by Shri Roy. Bul when Shri Roy "signs” the name of his brother-in-law in 
a particular way which is not his usual handwriting, it is difficult to say Cor a layman, 
which Ghosh is, that that is Shri Roy's handwriting. So, I disbelieve the evidence of 

Ghosh to that extent. No less do f disbelieve the evidence of that Law Officer of the 
Bchala Municipality, PW 8 M. I,. Das, who sees B. K. Mukherjee sign on two or three 
-occasions utmost—1939/40, some time between 1942/44 and 1953/54—with the tail of "H" 
bulging out, and thereby acquires sufficient proficiency to identify one signature after 

another of his. But when presumably the real signature of B. K. Mukherjee, Ext. 15/1, 

maintained as a specimen signature in the Bank of India, is put before I’W 8 Das, lie 

cannot identify it. No "tail” of “H” is there. The cut and the outline are entirely 
-different. So, there is something shady somewhere. ElLher B. K. Mukherjee signs differently 
at different places or the real ft. K. Mukherjee signs at one place and a sham B. K. Mukhcr- 
jer signs at another. Whatever that be, i do not feel called upon to pursue this matter* 
any further. 

(v) About Henami and trust, all I need say is that, the evidence being what it is, it 
is not so easy to find either, though I sec little merit in the argument: Ext. G, the deed 
-of release, executed by Ghosh, admits B. K. Mukherjee to be the real proprietor and, 
'therefore, negatives the plea of Henami. 


To say so is to ignore Ext. 27, about which so much has been said. To say so is to 
ignoic the evidenre of PW 10 K. C. Ghosh, reproduced in paragraph 40 supra —evidence 
which cannot be lightly brushed aside. Again, to invoke section 115 of the Evidence Act, 
as has been done by Shri Basu, seeking to stop PW 10 Ghosh from denying B. K. Mukherjee 
as his master or employer looks like an argument of despair, if I may say so with respect. 
This is not an action at law, nor a suit in equity, nor a statutory proceeding between 
-Ghosh and B. K. Mukherjee. So, section 115 of the Evidence Act can have no manner 
of application here. Shri Basu’s reference to section 21 of the Evidence Act shares the, 
same fate. 


(vi) The learned Senior Standing Counsel relies on Tlman Prasad's case, 14 Indian 
Appeals 127, where Lord Hobhousc, delivering the judgment of the Hoard on July 6, 1887, 
-observes that even a slight quantity of evidence to show that the transaction was a sham 
one will suffice, in view of the fact that the system of putting property in Benami is so 
■extremely common. But for the petitioners here, it is not such a good case as it looks. 
Because the lines that follow the observations of his Lordship just noticed read— 

"Still, such a transfer cannot be considered as nothing. The person who infringes 
its apparent character must show something or other to establish that it is a 
Benami or .Sham transaction." 


That apart, Lord Phllliuiove, delivering the judgment of the Board on December 7, 1920, 
in Seth Maniklal's case, 25 CWN 409, cautions; It is essential to take carethat the decision 
-of the court rests not upon suspicion but upon legal grounds established by legal testimony. 
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It PW 10 Ghosh's legal testimony furnishes some legal grounds, it furnishes plenty of 
suspicions too. One such suspicion is furnished by the Indo-Gennan Trade Centre’s 
shifting to Shri Roy's house at Bchala in April or May, 1955. A gravely suspicious circums¬ 
tance no doubt. Rut a brotheiTn-luw tunning an office in the house of a brother-inlaw 
by itself is not enough. And it is not so uncommon either. But 1 am free to confess that 

on such matteis I have missed vety much Shii Roy and Ills brothel tn law, Mukherjee 

Ext 2(1. said to be in the handwriting of Shri Roy. is a dtaft Irtlci Tor K G. Ghosh to the 
address ol the Bank and lcmains unsigned to this day It is anolhei suspicious ciiiums- 
tance But that is all it is Be that as it may, PW 1(1 Ghosh cannot be regarded as a 
witness of the type of whom I can say. Theie is section 134 of the Evidence Act, and in 
safety can I go by liis uncoiroboraLed testimony on all matters This disposes of the several 
attacks made against the credibility of PW 10 Ghosh—such as prevarication about his own 
signature in a lecript marked Ext. N, different versions about the reason of Bcnami, 

Ghosh letting nobody know before May 10, 1958, what he would depose about and yet 

the petitioners setting out so many details about the ludo-Gcwian Trade Centre in their 

election petition and veiitynig them in the mantiei done, etc, etc. 

(vii) I have not thougliL it fit In be much concerned about the IndoGerman Trade 
and Economic Information Ccntie. Let it he taken fot granted that Shri Roy was its 

owner, diicclor and all. And it will not be wrong to do so euhei, m view of the amazing 

[act elicited in cross-examination of P.W 9 Ramchandra Singh that the attachment before 
pulgmcnt of Shi i Roy’s cai in thaL action in ejectment led to the compromise decree. 

Ext. 21. The contention that Shu Roy did all that to preserve his ''prestige" may be left 
alone. Even then, the issue heloie inc is about Inclo German Trade Centre, its contract 
with the Central Government and Shu Roy’s Intciest in tL within the meaning of secilon 
7(d) of the Act I hast confined myself to that and that only. 

48. Instead of getting lost cm these peUy matters which do not help the petitioners or 
the subsnLuted leypondeuls, let me teiterate what I have found above. The three letters 
of Shri Roy, Exts, 19/4, 5 and 27, discussed at some length in the foregoing lines, conclu¬ 
sively prove that Shri Roy is interested, within Lhc meaning oh section 7 (d) of the Act, in 

the I min German 1'iadc Centre's contrail with the Cential Government for installation of 
automatic vote-iccording equipment in both Houses of Parliament. So, he is disqualified 
for being chosen as, and being, a member of the Lok Sabha, 1 find so and answer the 
third issue as it now stands tn the affirmative 

19 Shi I CliJllcrjee has raised in vain towaids Lhc close of his arguments, and that 
too for the first Lime duuiig the dial, the- new point about Shli Aahoke Krishna Pull not 
being a peisnn auLhoiiscd m writing b\ tin two petitioners to present the the election 
petition, which he did, beloie the Election Commission. The learned Senior Standing 
Counsel has not taken the tumble of teplying to this contention. But the minimum this 
contention deserves is a icply And the icply is this. In the first place, I cannot allow 

Shri Cliattcijee to spung a surpnse at so late a stage. There has been no issue to that 

end, though each and cveiv issue was fixed after a good deal of hearing, as Orders number¬ 
ing 14 dated August 3, 1997, 15 dated August 5, 19.57. and 19 dated August 19, 1957, go to 
show. In the second plate, from the cndoiscmenL at the top of the election petition ovri 
the signature of Shri A. Krishnaswamv Aiyangar, Secretary, Elertion Commission I m t 
presume in safety—which I do—that this official act has been performed with Tegulau’y 
and that no irregularity vitiates it. Surely, there are no exceptional circumstances lieie 
whicli preclude me bom drawing this presumption In the third place, both ihe 

petitioners, Sadhukhan and Bancriee, I’Wi 11 and 12, speak of "certain papers”, ‘many 
a paper" Imving been signed bv them when they signed the clettion petition, though tliev 
cannot lccall what exactly those papeis aie Only because it is that, It cannot be said 
that non-existence ol an authority in wilting has been ptoved. Were such an issue there, 
this Tribunal would bare duelled the production of such an authority Last but by no 
means the least, let it be assumed that thetc is no authority in writing by the two 
petitioners in favout of 81111 Ashoke Krishna Dutt for presenting the election petition to 
the Election Commission What, though that Is so? Will this Tribunal dismiss, undei 
sis non 90(3) of the Act. fins election petition 011 the gtound that 11 does not comply with 
the piovisions of section Sir lo say so is to push the matter to the vcige of absurdity 
and ridicule. This Tribunal sees bcfoie it the two peLiLioners who arc very much in 
earnest about then petition They take steps aftei steps, engage Counsel, pledge then 

oaths and attend the hearing almost every ilay. Sail, lack of authority in wriLing only 
for picseiitation oE then petition will depnve them of the success which is otheiwisc due? 

That cannot be Ibis only illustrates that the words "authorised in writing in this behalf" 

in section 81 (2)(nj(n) ol the Act . 11 c ducctoiy and not mandatory in their chaiaCLer, just 

as the wouls "in favour of tin Secictaiy to the Election Commission", used in section 117, 

have been held by the Suptemc CouTt In the leccnt case of Kainraj Nadar to be directory 
and not manilatoiy. So, the substituted tcspondcnls get little out ol such a belated 
contention. I hold so. 
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50. In the result, I allow the petition and declare the election of the returned candidate, 
Shri Biren Roy, M.P., to be void. 

Now about the costa which, including the pleaders’ fees, shall be in the discretion of the 
Tribunal [section 120(1) of the Act]. Upon the whole of the facts and circumstances here, 
including PW 12, the petitioner Banctjee's evidence on August 8, 1058, ol having expended 

so far Rs. 600 to Ks. 800, under section 99(l)(b), of the Act I fix the total amount of costs 

payable as Rs. 1200 and specify that the persons named below do pay to the petitioners, 
Baneijce and Sadhukhan, the sums shown against them: 

Shri Biten Rov .. .. Rs 600 (vide the last sentence in Order No. 61 dated 

June 2, 1958); 

The substituted respondent, Shit N. C Das. Rs. 300; 

I he substituted tespondents, Shri Brajagopal Das and Shri Devaprasad Roy . Rs 300. 

I do not saddle the substituted respondents, Shri Sadhabindu Bandyopadliyaya and 
others, with costs, Because they have appeared only in name. 

Dictated and corrected by me. 

Sd B. Mukherji, 

Elei tion Tribunal. 

77/t 27 th Augtnl 1958. 

(Sd) B. MuKiicRfi, 

Election Tribunal, 
Calcutta, 
(West Bengal), 
Altporc 
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